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SAVING INDIAN CONSUMERS FROM UNFAIR
CONTRACT TERMS – THE IMPACT OF
SECTION 2(46), CONSUMER PROTECTION
ACT, 2019 ON THE HOME BUYERS INDUSTRY
—Shivkrit Rai*

On July 24, 2020, the Central Government notified the Consumer
Protection Act, 2019, thereby replacing the Consumer Protection
Act, 1986. One of the most significant changes brought about in
the new Act is the introduction of a provision dealing with the
unfair contract. This article traces how judicial and quasi-judicial
forums dealt with unfair clauses in contracts prior to the implementation of the Consumer Protection Act, 2019. This is done
by discussing different nuances from Competition Commission,
and Consumer Commission along with narratives from United
Kingdom’s Consumer Rights Act, 2015. The author argues that an
explicit provision empowering the Consumer Forums to deal with
unfair contract terms will create a tectonic shift in how consumer
cases with respect to unfair contract terms will be decided. It is
argued that such a provision will create more efficient outcomes by
providing quicker reliefs and will change the nature of consumer
contracts in the long run. The author has extensively used the case
study of unfair clauses in Builder Buyer Agreements to explain how
Consumer Protection Act, 2019 will tackle these changes.
Keywords: Consumer Protection, Unfair Contracts, Unconscionable
Contracts.
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I. INTRODUCTION

The Indian Government announced the New Economic Policy (NEP) in
1991, after which the country entered a new phase of liberalization, privatization,and globalization (LPG policy).1 With the advent of the LPG policy, there
has been a dramatic boom in the consumer goods and services industry. An
inadvertent result of this industry was the rising consumer dispute litigation
before Civil and Consumer Courts.2 These disputes were often adjudicated
within the contours of the Consumer Protection Act, 1986, The Indian Contract
Act, 1872 and at times have also found themselves being adjudicated within the
ambit of the Competition Act, 2002.
Over the years, large corporations providing consumer goods and services
have entered into standardized contracts with consumers. Quite often, these
contracts are one-sided, skewed favorably towards the goods & service providers, and impose unfair conditions on the consumer.3 Due to the lack of bargaining power against large corporations, these contracts often pose a “take it,
or leave it” situation, and consumers are often forced to sign the dotted line.4
The failure to fulfill the unfair conditions and contravention of unfair terms
have become the subject matter of consumer disputes. In such scenarios, the
Courts have found ways to protect the consumers by holding the unfair terms
in the contracts as “unconscionable”– considering them as void under Section
1

2

3

4

Ankit Mittal, ‘India’s Industrial Reforms of 1991: The Inside Story’ (Live Mint, 6 August
2016) <https://www.livemint.com/Sundayapp/GEflSNMjdRctaEbPAzxg9M/Indias-industrialreforms-of-1991-The-inside-story.html> accessed 4 January 2021.
Rakesh Dubbudu, ‘As Consumer Complaints Grow by 70% in the Last Two Years,
Government Gears up to Address the Challenge’ (Factly, 12 July 2016) <https://factly.in/consumer-complaints-grow-70-last-two-years-government-gears-address-challenge/> accessed 4
January 2021.
Pushpa Girimaji, ‘Regulators must Check Unethical Clauses in Consumer Agreements’
Hindustan Times (7 April 2019) <https://www.hindustantimes.com/columns/regulators-must-check-unethical-clauses-in-consumer-agreements/story-lPQLtrt6r8ni3DZVWmLMAL.html> accessed 4 January 2021.
Amit Anand Chaudhary, ‘SC: Contracts Skewed against Homebuyers are not Binding’ Times
of India (2 April 2019) <https://timesofindia.indiatimes.com/business/india-business/one-sidedagreement-skewed-against-home-buyers-not-binding-sc/articleshow/68693091.cms> accessed 4
January 2021.
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23 of the Indian Contract Act, 18725 or holding the manufacturer/seller of
goods and services liable for unfair trade practices.6
Recently, the legislature promulgated the Consumer Protection Act, of
2019 which replaced the Consumer Protection Act, of 1986.7 The new Act has
a specific provision that deals with “Unfair Contracts” – thereby expressly
empowering the Consumer Commissions at State and National levels to
declare standardized clauses which seem to be unfair towards the consumers
as void.8The scope of this paper is to discuss the tectonic shift which will be
caused by the provision of unfair contracts provided in Section 2 (46) of the
Act. The paper does a detailed analysis of unfair terms which are found in the
Builder Buyer Agreement in the housing markets and discusses how the 2019
Act will tackle and overcome the problems which home buyers have faced over
the years because of the unfair terms mentioned in the standardized Builder
Buyer Agreements.
The article is divided in to five parts. Part II of the article discusses the
historical developments which took place around the time the Consumer
Protection Act, of 1986 was enacted. Part III of the article discusses the unfair
terms in contracts that are prevalent in the homebuyers (real estate) industry
and how Indian Consumer Courts, as well as the Competition Commission
of India, have dealt in such cases in absence of specific provisions of unfair
terms in the contract. Part IV of the paper brings in the international perspective with respect to unfair terms. The author analyzes the recently promulgated
Consumer Rights Act, of 2015 in the United Kingdom. Part V of the paper discusses Section 2 (46) of the Consumer Protection Act, 2019. Here, the author
argues that the lack of an express provision had caused unnecessary litigation
before the Court and made the overall process of consumer grievance redressal
inefficient. The insertion of Section 2(46) of the 2019 Act will go a long way
in achieving consumer protection and avoiding consumer harassment – resulting in a decrease in litigation, lower chances of moral hazard, and increased
social welfare, specifically for homebuyers.

5
6
7

8

Central Inland Water Transport Corpn Ltd v Brojo Nath Ganguly (1986) 3 SCC 156.
Pioneer Urban Land & Infrastructure Ltd v Govindan Raghavan AIR 2019 SC 1779.
Ministry of Consumer Affairs, Food & Public Distribution, ‘Consumer Protection Act, 2019
comes into Force From Today’ (PIB, 20 July 2020) <https://pib.gov.in/PressReleasePage.aspx?PRID=1639925> accessed 4 January 2021.
Rohit Jain, Consumer Protection Act 2019 Ushers In More Benefits For Consumers
(Bloomberg Quint, 29 August 2019) <https://www.bloombergquint.com/law-and-policy/willthe-new-consumer-protection-act-make-consumers-king> accessed 4 January 2021.

2022

SAVING INDIAN CONSUMERS FROM UNFAIR CONTRACT TERMS

123

II. HISTORICAL BACKGROUND – THE INCEPTION
OF THE CONSUMER PROTECTION ACT, 1986

Before 1986, the law governing consumer contracts was within the contours
of the Indian Contract Act, 1872, and the Sale of Goods Act, 1930. There were
other legislation dealing with consumer rights as well such as The Dangerous
Drugs Act, 1930, The Agricultural Produce (Grading and Marketing) Act,
1937, The Indian Standards Institution (Certification Marks) Act, 1952, The
Prevention of Food Adulteration Act, 1954, The Standards of Weights and
Measures Act, 1985, etc.9The Government believed that these legislations were
insufficient to protect the overall interest of consumers.10
The need for promulgating and enacting a Consumer Protection Law was
also felt due to the international developments which had started taking place
in the United Nations. The Supreme Court judgment of C. Venkatachalam v
Ajitkumar C. Shah11 documents these international developments in para 33
and has stated:
“The General Assembly of the United Nations adopted a set of
general guidelines for consumer protection and the Secretary
General of the United Nations was authorized to persuade member countries to adopt these guidelines through policy changes or
the law. These guidelines constitute a comprehensive policy framework outlining what governments need to do to promote consumer
protection….”
However, despite being beneficial legislation that was aimed at protecting
and promoting consumer rights, the parliament failed to insert any provision
which deterred manufacturers, sellers, or service providers from adding unfair
terms in standard consumer contracts. The need for adding such a provision
was highlighted before Consumer Protection was even introduced in the Lok
Sabha on December 5th, 1986.
In 1984, the Law Commission of India released its 103rd report on “Unfair
terms in the contract”.12The report analyzed the series of cases dealt by the
various State High Courts where unfair terms were inserted in a contract to
deflect liability by the service provider to deflect liabilities against the weaker
9

10

11
12

Dr M. Rajnikanth, ‘A Study on Evolution of Consumer Protection Act in India’ (2017) 6(4)
International Journal of Application or Innovation in Engineering & Management.
National Consumer Disputes Redressal Commission, Commentary on Consumer Protection
Act.
(2011) 9 SCC 707.
Law Commission of India, Unfair terms in Contracts (Report No. 103, May 1984).
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party/service purchaser. The Law Commission noted that various State High
Courts while ruling in favor of the service receiver/purchaser held that the
terms of the contract which were unfair were hit by Section 23 of the Indian
Contract – a broadly worded provision that discusses the situations in which
a contract can be declared as “unlawful”. One of the situations in which the
Court can hold the contract unlawful under Section 23 of the Indian Contract
Act, 1872 is where the object of the contract is opposed to “public policy”.13
The Commission noticed, that it was this broad provision (referring to public
policy)that the judiciary had been time and again used to declare a contract as
“unconscionable”.14 It was further stated that the Courts had however failed to
lay down the test for public policy and unconscionable terms.15
The relief was given to the consumers by heavily relying on English cases,
while completely ignoring Indian law.16 The Commission identified that the
existing provision of the contract law was in adequate to meet the challenges
that the standardized consumer contracts were creating. While making reference to United Kingdom’s Unfair Contract Terms Act, 1977, the report suggested that the Indian Contract Act, 1872 should be amended and a provision
to deal with unfair contract terms should be added to counter the prevailing
problem.17
An important aspect of the 103rd Law Commission report is that it only
construed unfair contract terms as those where the liability of the goods and
service provider was being limited. The cases cited as well as the reference is
taken from the Unfair Contract Terms Act,1977merely dealt with clauses limiting the liability of the goods and service providers. This is also established
through the recommendation chapter of the Law Commission report where the
suggested provision was as follows:
“Section 67A: (1) Where the court, on the terms of the contract
or on the evidence adduced by the parties, comes to the conclusion that the contract or any part of it is unconscionable, it
may refuse to enforce the contract or the part that it holds to be
unconscionable.
(2) Without prejudice to the generality of the provisions of this section, a contract or part of it is deemed to be unconscionable if it

13
14
15
16
17

Indian Contract Act 1872, s 23.
Law Commission of India (n 12).
ibid 7.
ibid.
ibid.

2022

SAVING INDIAN CONSUMERS FROM UNFAIR CONTRACT TERMS

125

exempts any party thereto from- (a) the liability for willful breach
of the contract, or (b) the consequences of negligence.”
The aforesaid recommended provision did not deal with the positive obligations in standardized contracts imposed on the consumers which were unfair.
This might be because the report was prepared at a time which was pre-liberalization of the Indian economy and modern forms of standardized contracts
which were more complex and had exploitative provisions – creating unfair
obligations on the consumers had not surfaced yet. In fact, the 199th Law
Commission report on Unfair (Procedural and Substantive) Terms in Contracts
which was published on August 31st, 2006 states that the recommendation of
103rd Law Commission report is still needed but the same will not be entirely
sufficient to meet the problem of today.18 The suggestion for unfair contract
terms was never added to the Consumer Protection Act, 1986 or the Indian
Contract Act, 1872 despite being raised multiple times in Parliament.
III. UNFAIR CONTRACTS IN THE REALESTATE
(HOMEBUYERS) INDUSTRY IN INDIA

Unfair terms in a consumer contract can be found prevalent across various industries providing consumer goods and services. The real estate (home
buyers) developers have been in limelight for such type of unfair provisions in
consumer contracts lately. The scope of this article is restricted to the nature
of unfair provisions in Builder Buyer Agreements in the Home Buyers (real
estate) industry.
The real estate sector saw a boom in the early 2000s.19 Two important
developments took place which exasperated this growth. The first was the
introduction of the Special Economic Zone Act, 2005 along with the Jawaharlal
Nehru National Urban Renewal Mission (JNNURM) which increased investment in infrastructure by connecting smaller cities to larger cities.20 The second was the decision by the Indian Government to allow 100 percent FDI in
the construction and development sector.21 The rise in the foreign investment in
18

19

20

21

Law Commission of India, Unfair (procedural and substantive) Terms in Contracts (Report
No. 199, 31 August 2006).
Prerna Katiyar, ‘This could be the Turnaround Year for Real Estate. Here’s Why’ Economic
Times (27 December 2018) <https://economictimes.indiatimes.com/wealth/real-estate/thiscould-be-the-turnaround-year-for-real-estate-heres-why/articleshow/62490034.cms?from=mdr>
accessed 4 January 2021.
Jones Lang LaSalle, An Examination of Two Indian Real Estate Cycles (JLLAP Sites, 28
August 28 2013) <http://jllapsites.com/real-estate-compass/2013/08/two-indian-real-estate-cycles-examined/> accessed 4 January 2021.
‘FDI in Construction Industry’ Times of India (12 March 2005) <https://timesofindia.indiatimes.com/hyderabad/FDI-in-construction-industry/articleshow/1049608.cms> accessed 4
January 2021.
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housing projects, coupled with rising salaries and easy access to credit created
for consumers resulted in a boom in the real estate (homebuyers) industry.22
While purchasing a residential property the consumers (homebuyers) enter
into an agreement with the developer (seller). This agreement is often referred
to as the Builder Buyer Agreement.23 A look at the prevailing Builder Buyer
Agreement’s used by developers/sellers will show that these agreements are
often unfair and one-sided, giving too much leeway to the seller while putting
too many restrictions and obligations on the consumers.24
This issue of unfair terms in a contract has been extensively dealt with
by the Competition Commission of India in 2010 in its landmark decision
of Belaire Owners’ Association v DLF Ltd,25 wherein the buyers approached
the Competition Commission, aggrieved with the unfair terms in the Builder
Buyer Agreement imposed by the developer (DLF Ltd.). The relief sought
by the consumers was that the unfair term in the Builder Buyer Agreement
be declared void. The Commission in this case found the terms of the
Agreement to be unjust – the Commission stated that the developer had abused
its dominant position in the market by imposing unfair terms in the Builder
Buyer Agreement and therefore, were in contravention of Section 4 of the
Competition Act, 2002.26
The relief granted by the Competition Commission of India was historic.
The Commission directed the developer (DLF Ltd.) to pay a penalty of Rs.
630 crores while ordering DLF Ltd. to cease and desist from formulating and
putting unfair terms/conditions in the agreement.27 These were one of the few
instances where a judicial/quasi-judicial authority has dealt with each and
every provision which is skewed unjustly against the consumers.
The Commission found a series of clauses to be unfair, some of which
were clauses that allowed DLF to unilaterally change the layout plan of the

22
23

24

25
26
27

LaSalle (n 20).
Ravi Kumar Diwaker, ‘Only Builder Buyer Agreement can Protect your Rights’ Economic
Times (18 January 2019) <https://realty.economictimes.indiatimes.com/news/residential/onlybuilder-buyer-agreement-can-protect-your-rights/67588459> accessed 4 January 2021.
Sindhuja Kashyap, ‘One-Sided Clause in a Builder Buyer Agreement to Constitute Unfair
Trade Practices Under Consumer Protection Act 1986’ (Mondaq, 11 April 2019) <https://www.
mondaq.com/india/dodd-frank-consumer-protection-act/797920/one-sided-clause-in-a-builder-buyer-agreement-to-constitute-unfair-trade-practices-under-consumer-protection-act-1986>
accessed 4 January 2021.
Belaire Owners’ Association v DLF Ltd 2011 SCC OnLine CCI 89.
Competition Act 2002, s 4.
Huda (n 25)[¶13.3-13.6].
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residential complex without the consent of the allottees,28 clauses related to
Preferential Location Charges (PLC) where the advance amount is taken by
the builder for PLC, but when the PLC is not allotted, the money is returned
without any interest.29 The Apartment/Builder Buyer Agreement also included
clauses that create an expensive exit option for the consumer and unjust/low
compensation amount in case the developer fails to deliver on time,30 arbitrary and high penalty clauses where the consumer defaults in making timely
payments.31

28

29

30

31

Representation C of the Apartment/Builder Buyer’s Agreement in Huda (n 12). The clause is
read as follows:
“
...The apartment Allottee hereby agrees that it shall not be necessary on the part of the
Company to seek consent of the Apartment Allottee for the purpose of making any changes
in order to comply with such directions/conditions/changes and that the layout plan of Phase-V
as may be amended and approved form time to time.”
Cl 1.5 of the of the Apartment/Builder Buyer’s Agreement in Huda (n 12). The clause is read
as follows:
“
The Apartment Allottee hereby agrees to pay additionally as preferential location
charges... the apartment Allottee has specifically agreed that due to any change in layout/
building plan, the said apartment ceases to be in preferential location, the Company shall be
liable to refund only the amount of preferential location charges without any interest...in the
last instalment as stated in schedule of payment...”
Cls 11.3 and 11.4 of the of the Apartment/Builder Buyer’s Agreement in Huda (n 12). The
clause is read as follows:
“11.3 the Company shall be unable to or fails to deliver possession of the said Apartment
to the Apartment Allottee within three years...the Apartment Allottee shall be entitled to give notice to the Company...in that event the Company shall be at liberty to
sell and / or dispose of the said Apartment and the allotted parking space to any other
party...without accounting for the sale proceeds thereof to the Apartment Allottee....the
Company shall within 90 days from the date of full realisation of the sale price after
sale of said apartment and the parking space refund to the Apartment Allottee, without any interest, the amount paid by him/her in respect of the said Apartment and the
parking space...”
“11.4. The Apartment Allottee agrees that in consequence of the Company abandoning the Scheme or becoming unable to give possession within three (03) years from
the date of execution of this Agreement...the Company shall be entitled to terminate
this Agreement whereupon the Company’s liability shall be limited to refund of the
amounts paid by the Apartment Allottee with a simple interest @9% per annum for
the period such amounts were lying with the Company and to pay no other compensation whatsoever.... the Company may, at its sole option and discretion... agrees to pay...
compensation @Rs. 5/- per sq ft of the super area of the said Apartment per month for
the period of such delay beyond three (03) years or such extended periods...”
Cl 35 of the of the Apartment/Builder Buyer’s Agreement respectively in Huda (n 12). The
clause is read as follows:
“The Company may, at its sole option and discretion... waive the breach by the Apartment
Allottee in not making payments as per the Schedule of Payments given in annex III but
on the condition that the Apartment Allottee shall pay the Company interest which shall be
charged for the first ninety (90) days after the due date @ 15% per annum and for all periods
of delay exceeding the first ninety (90) days after the due date an additional penal interest
@3% per annum (total interest 18% per annum only)...”

128

INTERNATIONAL JOURNAL ON CONSUMER LAW AND PRACTICE

VOL. 10

However, despite being a pro-consumer decision that provided a gigantic relief to the consumers, the scope of the Judgment in Belaire Owners’
Association v DLF Ltd was very limited. This is because the Competition
Commission of India penalized DLF for putting unfair terms using Section 4
of the Competition Act, 200232 - a provision that requires an enterprise to be
“dominant” to abuse its position. This meant the Commission could not hold
any other developer liable for imposing unfair terms in the contract as it found
DLF to be a dominant player in the relevant market. This also meant, that if
DLF Ltd. was not a dominant player, it could continue with such clauses in
its agreement. This absurdity was also dealt by the Commission in its judgment. The Commission held that since DLF Ltd. was a dominant player, a market leader, and one of the oldest players in the market, DLF can be seen as a
“trendsetter” for such industry practices.33 In 2018, when a similar case was
filed before the Competition Commission against DLF Ltd, the Commission
noted that DLF was not in a dominant position anymore and did not proceed
against the developer.34
While the Competition Commission of India has extensively dealt with
unfair clauses in the Builder Buyers Agreement, the Consumer Courts in India
have also had their share in adding to the discourse to unfair terms in consumer contracts. Unlike cases related to Competition Act, 2002, the Consumer
Protection Act, 1986 was not restricted to penalizing only dominant players for
imposing unfair terms in contracts. The Consumer Protection Act, of 1986 was
used to provide relief to consumers who have been the victim of deficiency of
services or unfair trade practices by the seller/developer. The Consumer Courts
addressed the problem of unfair terms in contracts through Section 2(1)(r) of
the Consumer Protection Act, 1986. As per this provision, the seller/manufacturer cannot resort to unfair trade practices.35
The Supreme Court in its landmark judgment of Pioneer Urban Land &
Infrastructure Ltd v Govindan Raghavan36 declared the unfair terms in a contract being in contravention of the Consumer Protection Act, 1986. In this
case, the consumer (homebuyer) had booked a flat in the developer’s residential project, however, the construction of the flat had not been completed within
the period as promised in the Builder Buyer’s Agreement. In fact, there was
a delay of three years in constructing the residential unit. Aggrieved by the
32
33
34
35
36

Competition Act 2002, s 4.
Huda (n 12) [¶¶12.20, 12.81, 12.83-12.87, 12.101-12.108].
Vijay Kapoor, In re 2015 SCC OnLine CCI 30[¶ 35, 36].
Consumer Protection Act 1986, s 2(1)(r).
Pioneer Urban Land & Infrastructure Ltd v Govindan Raghavan (2019) 5 SCC 725[¶ 6.8]
(‘Pioneer’).
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same, the consumer filed a consumer complaint before the National Consumer
Disputes Redressal Commission (NCDRC) claiming a refund along with interest and compensation for committing deficiency of services and unfair trade
practices.37 The NCDRC granted relief by ordering the developer to refund the
entire amount deposited along with simple interest at 10.7% per annum.38 The
decision was challenged in an appeal filed by the developer before the Supreme
Court wherein the Supreme Court affirmed the findings of the NCDRC.
The judgment in. Govindan Raghavan case made some important observations that go to the core of the discourse surrounding unfair terms in contracts.
The developer before the Supreme Court contended that the terms in the contract allowed the consumer only to claim interest at the rate of 6% for delayed
construction and the consumer was required to send a termination notice of
90 days to the developer.39 It was argued by the developer that since the consumer had entered into a contract with the developer, he would be bound by
the terms of the contract. The Supreme Court however did not find any merit
in the argument of strict compliance with consumer contracts. On the contrary,
the Court went on to discuss the unfair nature of terms in the consumer contract which were favorable to the developer and were one-sided.40 The Supreme
Court held that since the agreement was one-sided, unfair and unreasonable
and was entered between parties that had unequal bargaining power, it cannot
be enforced.
The Court placed heavy reliance on the decision of Central Inland Water
Transport Corpn Ltd v Brojo Nath Ganguly41 – a 1986 decision of the Supreme
Court where it was held that the Court will not enforce but will strike down
an unfair and unreasonable clause in a contract, entered into between parties
who are not equal in bargaining power. The Court found the terms in the contract “unconscionable”.However, the dispute in the Brojo Nath Ganguly case
was with respect to an employment contract and not a consumer contract. In
order to fortify its position, the Court relied on Section 2(1)(r) of the Consumer
Protection Act, 1986,42 and declared the use of unfair terms in contracts as an
unfair trade practice.
Quite interestingly, Section 2(1)(r) only declares a set of deceptive practices
or unfair methods as an ‘unfair trade practice’. The section does not explicitly
37

38
39
40
41
42

Govindan Raghavan v Pioneer Urban Land & Infrastructure Ltd 2018 SCC OnLine NCDRC
1164[¶ 1-4].
ibid [¶19].
Pioneer (n 36) [¶ 4].
ibid [¶ 6.4-6.8].
Central Inland Water Transport Corpn Ltd v Brojo Nath Ganguly (1986) 3 SCC 156.
Pioneer (n 36) [¶ 6.7-6.8].
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bar any unfair terms in the contract. The Supreme Court in order to bring
unfair terms in contract within the ambit of Section 2(1)(r) discussed the nature
and object of the section and held that the section was “illustrative, and not
exhaustive”.43
Thus it can be seen, that Indian courts were never supported by any legislative mandate to tackle Unfair terms in contracts. Different judicial/quasi-judicial forums found innovative ways of declaring unfair terms in contracts
as unenforceable – sometimes through the scope of dominant position in
Competition Act, 2002 and in other instances through the Consumer Protection
Act, 1986. However, without an explicit legislative backing, there was no concrete methodology to stop big corporates from incorporating unfair terms in
consumer contracts.
IV. THE UNITED KINGDOM STORY – AN OUTSIDE
PERSPECTIVE OF CONSUMER RIGHTS DISCOURSE

On 1st October, 2015 the Consumer Rights Act, 2015 came into force in the
United Kingdom (UK).44 The Act was viewed as an important development in
the consumer rights discourse in the UK.45 Previously, the remedies for consumers were found to be fragmented – a huge chunk of the remedies was in
the European Directives like the Consumer Sales Directive and the Unfair
Terms Directive.46 Moreover, due to the large overlap of the UK Laws (domestic laws) and European Union regulations/directives law governing consumer
rights was seen to be unnecessarily complex.47 The attempt was to place all
necessary reliefs within one legislation and make an overall, simple coherent
framework of consumer legislation.48
Part 2 of the Consumer Rights Act, 2015 incorporates reliefs available to
consumers in cases of unfair contract terms. The new Act amends the Unfair
Contract Terms Act, 1977 (UCTA) and repeals the Unfair Terms in Consumer
Contracts Regulations, 199949 (UTCCR). The Consumer Rights Act, of 2015
restricts consumers who are individuals and are acting for apurpose that

43
44

45

46
47
48
49

ibid [¶ 6.6].
Lorraine Conway, ‘Briefing Paper on Consumer Rights Act 2015’ (House of Commons
Library, 6 March 2020) <https://commonslibrary.parliament.uk/research-briefings/sn06588/>
accessed 2 May 2021.
P. Giliker, ‘The Consumer Rights Act 2015 – a Bastion of European Consumer Rights? (2015)
37 Legal Studies 78.
ibid 6.
ibid 3.
ibid 4.
Conway (n 44).
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is outside the trade, business, craft, or profession.50 The scope of the protection provided for unfair contract terms is therefore limited to Business to
Consumers (B2C) and not Business to Business (B2B).51
Prior to the coming of the Consumer Rights Act, 2015, UCTA was instrumental in tackling unfair terms which attempted to limit or exclude liability
for negligence or breach of contract, whereas the UTCCR would deal with
“fairness” of the contracts.52 While UCTA was domestic legislation, UTCCR
was mainly influenced by EU Unfair Contract Terms Directive. Both UCTA
and UTCCR were aimed at safeguarding consumers by being complementary
to each other, however, no attempts were made to integrate the two laws53 in
harmony with each other.
It was the Consumer Rights Act, of 2015 which merged the principles laid
down in UCTA and UTCCR into one consolidated legislation.54 The Consumer
Rights Act, of 2015 extensively lays down the situations which assist in establishing the cases in which a contract maybe unfair.55 Section 61 of the Act
specifies that Part 2 applies only to consumer contracts.56 Section 62 requires
the contract or notices to be fair. It connotes certain notices and terms in contracts as unfair if it is contrary to “good faith”and if the terms cause a “significant imbalance” in the party’s rights and obligations under a contract to the
detriment of the consumer.57 Further, Section 63 states that there are certain
kinds of contracts that are presumed to be unfair. These are provided in a list
in Part 1 of Schedule 2 of the Act. The list is not exhaustive. Section 65 of the
Act finds its roots in the UCTA, wherein it bars clauses that restrict liability.
The Act also requires the language of the consumer contract to be intelligible
and legible.58
The legislation creates additional responsibilities for a Court. This can
be seen through Section 71(2) of the Act where it is the duty of the Court to
peruse the fairness of the contract, even if the parties to the proceedings have
not raised such an issue59 subject to having sufficient legal and factual material
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to enable it to consider the fairness of the terms.60 It can therefore be said that
the UK Consumer legislation allows the Courts to become an activist.
Clearly, the scheme of the Consumer Rights Act, 2015 has been well
thought-out and extensive – covering all aspects of Consumer Protection from
unfair contract terms. The part on unfair contract terms provides expansionary
provisions which will go a long way in protecting UK consumers from unfair
contract terms. The Act aims to protect consumers from all possible forms of
unfair contracts. With a legislative mandate, such as the one provided under
Consumer Rights Act, 2015, the Consumer Forums will be empowered to protect and safeguard the interest of the consumers without having to resort to any
innovative means – such as the one seen in the Indian context.
V. CONFRONTING THE PROBLEM OF UNFAIR CONTRACT
TERMS IN INDIA. – THE CONSUMER PROTECTION ACT, 2019

On July 24, 2020, the central government notified the Consumer Protection
Act, 2019.61 The old Act (Consumer Protection Act, 1986)was not in tandem
with the growing nature of the consumer goods and service industry and it was
viewed that a new Act was required to deal with the evolving nature of disputes in the consumer sector.62
Section 2(46) of the Consumer Protection Act, 2019 deals with unfair contracts.63 According to this section any contract which causes “significant
change” in the rights of the consumers is unfair. The Act lays down different kinds of clauses which will be regarded as unfair. These include clauses
that require an excessive amount of security deposits,64 imposition of penalties for breach of contract which are disproportionate to the losses incurred,65
refusal for accepting early repayment for debts or charging a penalty for such
early payments,66 empowering the manufacturer/seller/service providers to
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unilaterally terminate contracts without reasonable cause,67 imposing on consumer any unreasonable charge or obligation which puts the consumer at a
disadvantage.68
By virtue of section 2(46) of the 2019 Act, any clause which is one-sided,
unjust, and arbitrary and causes a significant change in the rights of the consumer will be deemed void since the inception of the Consumer Protection
Act, 2019. This provision will have long-term legal and economic implications
and will prevent cases of moral hazard by developers.
First, by declaring a set of clauses in consumer contracts as unfair, the Act
will compel developers (sellers) to amend the clauses in the consumer contracts. Contracts with prima facie unfair terms will be struck down by the
Consumer Commissions. Only State and National Commissions have the power
to adjudicate a case of unfair contract terms.69 This creates a quicker remedy
for consumers as even cases of amount lesser than 1 crore70 will be adjudicated
by the State Commissions thereby eliminating one stage of appeal. This in turn
will reduce litigation costs in the long run as developers would foresee the outcome of such cases and instead would spend less time and money litigating
such disputes.
Second, the developers have often found ways to circumvent judicial pronouncements. One such scenario where such circumvention is seen is in cases
of forfeiture of earnest money. Quite often, the Builder Buyer Agreements
have clauses that create expensive exit options for the consumers. The clauses
related to forfeiture of earnest money allow the seller to forfeit an amount as
high as 20 percent of the total amount of consideration to be paid for the property. The issue was raised before the National Consumer Disputes Redressal
Commission in DLF Ltd v. Bhagwanti Narula71 wherein a clause related to forfeiture of earnest money was challenged. It was contended by the consumer/
complainant, that the forfeiture amount of 20 percent of the total consideration
to be paid for the subject matter property was unjust. The Commission examined the clause and held that forfeiture of earnest money could only be to the
extent of the first installment which was in the form of the booking amount.
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The decision in Bhagwanti Narula72 was seen as a move toward protecting
consumer rights from unfair contract terms. However, the relief granted by
the NCDRC was only short-lived. This is because the developers subsequently
started charging higher booking amounts from consumers while making bookings for flats/houses. This can be seen from judgments such as DLF Southern
Towns (P) Ltd v Dipu C. Seminlal,73 wherein the NCDRC has tried to protect
the consumers by putting a cap of 10 percent of the total consideration paid
as the maximum amount of earnest money which can be deducted. With the
coming of provisions directly dealing with unfair contract terms, the Consumer
Commissions are empowered to declare such clauses demanding high forfeiture
amounts as illegal. The developers will therefore be compelled to make provisions that are fairly worded toward the consumers.
Third, the Act will prevent cases of moral hazard. Most of the Builder
Buyer Agreements have clauses where the developer’s liability to pay compensation for delayed possession is restricted to a miniscule amount.74 The delay is
usually an outcome of an economic expansion that the home developers undertake in the form of additional projects. Proceeds received from homebuyers in
existing projects are used to finance future projects. Such practice creates twofold results; the first being a delay in completing the present housing project
for which consumers have already paid, and the second being the practice of
using proceeds from homebuyers as a cheap source of finance as the compensation for delay is treated as “interest rate” which is much lower than the interest charged by financial institutions.75
Fourth, the Act will also protect homebuyers against provisions of contracts that were entered between consumer and developer. Moreover, the
developer cannot take the defense, that the contract was entered before
the coming of the Act and the same will not be subject to scrutiny of the
Consumer Protection Act, 2019. The Act will have a retrospective effect with
72
73

74

75

ibid.
DLF Southern Towns (P) Ltd v. Dipu C. Seminlal 2015 SCC OnLine NCDRC 1: (2015) CPJ
365 (NC).
Refer to cl 11.4 of the of the Apartment/Builder Buyer’s Agreement in Huda (n 12). The
clause is read as follows:
“11.4 The Apartment Allottee agrees that in consequence of the Company abandoning the Scheme or becoming unable to give possession within three (03) years from
the date of execution of this Agreement...the Company shall be entitled to terminate
this Agreement whereupon the Company’s liability shall be limited to refund of the
amounts paid by the Apartment Allottee with a simple interest @9% per annum for
the period such amounts were lying with the Company and to pay no other compensation whatsoever.... the Company may, at its sole option and discretion... agrees to pay...
compensation @Rs. 5/- per sq ft of the super area of the said Apartment per month for
the period of such delay beyond three (03) years or such extended periods...”
Nilesh Tandon v Unitech Ltd 2015 SCC OnLine NCDRC 601.

2022

SAVING INDIAN CONSUMERS FROM UNFAIR CONTRACT TERMS

135

respect to the provisions of the contract. The Hon’ble Bombay High Court
in the case of Kingfisher Airline Ltdv CCI,76 while interpreting the applicability of Competition Act, 2002 has held that if parties perform certain acts
in pursuance of the agreement, which is prohibited after the implementation
of Competition Act, 2002, the acts will be deemed illegal, notwithstanding
the fact, that the agreement was entered prior to the implementation of the
Competition Act, 2002. Similarly, consumers who have entered into unfair contracts prior to the implementation of the Act will also be granted protection
under Consumer Protection Act, 2019.
An aspect, which should have been borrowed from the UK legislation, was
the requirement for the Consumer Commission to evaluate the “fairness” of
the consumer contract, even when relief to declare a contract as unfair has not
been sought by the consumers. This would allow the Consumer Commissions
to tackle the problem of unfair contract terms aggressively, without being
accused of judicial overreach.
VI. CONCLUSION

The cumulative effect of Section 2(46) of the Consumer Protection Act,
2019 will be creation of an industry practice wherein unfair terms in contracts
will be completely removed from builder buyer’s agreement. It has been argued
that legal regulations which allow the declaration of contracts as “unfair” create efficiency by reducing the possibility of “moral hazard”. Builder buyer
agreements have often included provisions that would create a situation of
“moral hazard”. With a law, which empowers the Consumer Commissions to
declare unfair contracts as void, the problem of moral hazard will be curbed –
making consumer transactions more efficient.
While, the analysis of the article is only limited to builder buyer agreements
in real estate cases, the provision’s applicability is far-reaching in other aspects
of the consumer industry. Another example could be seen in various forms of
exclusion clauses in insurance contracts – in cases of health insurance coverage
where the insurance clause bars coverage of pre-existing conditions. Similarly,
clauses where the time requirement between the occurrence of event and
reporting of the event of the insurer is unreasonably less are unfairly drafted
against the consumers and cause a significant imbalance with the rights of the
consumers. With time, the judiciary and Consumer Forums will have to take
an expansive approach to tackle the problem of unfair contracts.
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